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the eligible carrier,' maintained control over La Star.' It was
deter.min~d at, the hearing that US~C ~as in con~rol.o~ La itar a~d
its applJ.catJ.on was therefore dJ.S1IU.s.ed as J.nelJ.gJ.ble. ThJ.s
decision was affirmed by the Commission. 10

8 . During the pendency of the La Star proceeding, NOCGSA
attempted to add character issues against La Star. The presiding
Administrative Law Judge (ALJ) ~eclined to add such issues and made
no findings as to character. 1 NOCGSA filed exceptions to the
ALJ's decision on this matter. 12 In response, the Commission found
it did not need to reach the character issues to find La Star
ineligible for the proposed authorization. The Commission did,
however, recognize the possibility that the character issues could
be raised in future proceedings by stating that

[q] uestions regarding the conduct of SJI and USCC in this
case may be revisited in light of the relevant findings
and conclusions here in future proceedings where the
other interests of these parties have decisional
significance.

La ~ar Reconsideratigp Order, 7 FCC Rcd at 3767, n.3 (footnote
3) . The settling partners request in their Supplement that the

s= La Star Cellular Telephone Company, 5 FCC Red 3286

s= La Star I.D" supra.

,
SJI has a vireline presence in the New Orleans MSA; usec

does not. Therefore, pursuant to Section 22.902 (b) of the Rules,
only SJI was eligible to apply for a wireline license in the
market. s= Montqgmerv Independent Cellular Telephone Company,
~, 4 FCC Rcd 2323 (1989) (applicant for a Block B cellular
authorization must be either a provider of wireline service in the
MSA or controlled by such a provider).,
(1990) .,

10
~ La Star Reconsideration Order, sUPra.

11 be Memorandum Opinion and Order, pce 90M-3036, released
Sept. 26, 1990.

12 NOOGSA also argued extensively in its proposed findings
and conclusions that usee and SJI lacked candor and misrepresented
facts despite there beiDg DO designated character issue.

13 On Pebruary 2, 1993, USCC filed a Petition to Delete or
NU1~i~y the Effect of Footnote Three. On Pebruary 18, 1993,
LouJ.sJ.aDa OGSA, Inc., a sister company of NOOGSA, filed a Motion
for the Return of USCC's Petition to Delete or Nullify the Effect
of Footnote Three; Rochester Telephone Mobile Communications filed

4
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footnote 3 character issues be resolved against usec and its parent
company TOS in the instant proceeding. To bolster their argument
that TOS lacks the character necessary to be a COIIIIIlission licensee,
the settling partners reference relevant sections of NOCGSA' s
exceptions from the La Star proceeding.

IX. DISCUSSIOIl

A. Cros.- Interest

9. The settling partners argue that while the Bureau was
correct in finding a violation of Section 22.921(b) of the Rules,
the Bureau was in error not to dismiss TOS for the violation. In
its Contingent Application for Review, TOS, on the other hand,
argues that no violation of the Rul.s occurred because UTELCO was
only included as a IDMIbftr of a settlement group and that the
Commission's policies favoring settlements have never been held to
prohibit a cross interest created by the settlement agreement
alone.

10. Section 22.921Cb) of the Commission's Rules provides, in
pertinent part, that:

No party to a vireline application sball have an
ownership interest, direct or indirect, in more than one
application for the same Rural Service Area, except that
interests of less than one percent will not be
considered. •

The question before us is one of first impression - - does a
wireline applicant's contingent interest in another application,
created through a partial settlement agreement, violate Section
22.921(b)? We conclude that it does not and, accordingly, reverse
the Bureau's decision to the contrary.

11. Section 22.921 (b) must be read in conjUD1.iion with
Section 22.33 (b) (2), which was adopted at the same time. Section

a Motion to Strike Petition of USCC to Delete or Nullify the Effect
of Footnote Three; Pota.i Company filed an Opposition to Petition;
and cOUDsel to the settling partners filed a letter opposing USCC's
petition. Several additional responsive pleadings have also been
filed by OSCC and the above parties. Because we are acting on
footnote 3 herein, we will consider theae pleadings in the instant
proceeding. Louisiaaa CGSA, Rochester Telephone, and Potosi
Company all have pending disputes against either TOS or USCC and
have raised footnote 3 issues in these other proceedings.

14
~ Amendment of the Cgmmil.ion's Rules for Rural

Cellular Service, 4 FCC Rcd 2440 (1988) (subsequent history
omitted) .

5
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22.33(b) (2) provides in relevant part:

[I] n Rural Service Areas. . • c:uallative lottery chances
••• will be awarded to joint enterprises resulting from
partial settlements among mutually exclusive wireline
applicants only . . . . Partial settlements among non­
wireline ~licants for Rural Service Areas are
prohibited.

This rule reflects the Commissionls determination that Wthe
prohibition against ~rtial settl..-nts should not apply to
vireline applicants.-1 In this regard, the Commission indicated
that it did -not anticipate any problem in their [wirelinesJ
entering into partial settlements •..• _17 There is no
indication in the Order adopting Sections 22.33(b) (2) and
22.921(b), or in any other Commission order, that we intended the
Section 22.921(b) cross-ownership provision to restrict the right
of wireline applicants to enter iDto partial settlement agreements.
This is not surprising, given the CCIIIIlission' s long history of
encouraging 8 settlements among mutually exclusive wireline
applicants. 1

12. In light of this bac:lcgrouDc1, we interpret Section
22.921(b) as not covering cODtiDgent interests created by
settlement agreements among DlUtually exclusive vireline applicants.
Likewise, Section 22.921(b) does not cover contingent interests
created by settleaent agreements aacmg vireline applicants and ,non­
applicants. To reach any other conclusion would undermine our goal
of encouraging vireline settlements, which speed the provision of
service to the public without creating significant risk of
encouraging speculation. Therefore, the Bureau's conclusion that

Amen4mcpt of the Cgmmi..iOD~1 Rules for RUral Cellular
4 FCC Rcd at 2442.

15 ~ 53 FR 18094 (May 20, 1918). We note that the words
- in Rural Service Areas - do not appear in the text of Section
22.33 (b) (2) in the Code of Pederal Regulations (CPR) due to an
inadvertent omission on the part of the Office of the Federal
Register. The rule, however, was correctly published in the
Federal Register. The error in the CPR will be rectified in a
separate order.

16

Service,

17

11 ~ C.llular Qgpmypicltigp. Irtteme, 86 PCC 2d 469, 490-
91 (1981), recgp., 89 PeC 2d 58, 76 (1912); Collul.r Mgbile Syst••
of Indiana. Inc., 93 PeC 2d 26, 29 (1983); Idyanced Mobile Phone
Service, Inc., 93 PCC 2d 683, 691 (1983); cellular Lottery Order,
56 R&d. Reg. 2d (P&F) 8, 24 (1984); Cellular Radio Lotteries, 101
FCC 2d 577, 588 (1985). ,



TOS's application should not be dismissed is affirmed, albeit on
different grounds. We believe our decision will preseIVe our
policy of favoring settlement agreuaents and will not lead to
speculative applications. Accordingly, TDS' s Application for
Review is granted in part and the settling partners' Application
for Review is denied with respect to this issue.

B. Character

13. Both La Star and useeu argued extensively in their
respective direct case exhibits that SJi was the controlling party
of La Star and that usee performed little more than ministerial
tasks. La Star submitted as a part of its direct case exhibits
written testimony frCll\ four usee pertiODDel - - usee president, H.
Donald Nelson; usee vice president of Bugineering and Operations,
Richard Goehring; usee treasurer aDd vice president of Finance,
Kenneth Meyers; and usee accounting ~ger Mark Krohse. usee
submitted a written statement of B. Donald Nelson as its direct
case exhibit. Both usee and La Star represented that SJI
controlled La Star in their respective Proposed Pindings of Fact
and Conclusions of Law filed at the conclusion of the hearing.

14. The presidiDg ALJ in the La Star proceeding found that·
-the evidence of record overwhelmingly establishes thai SJI, the
eligible carrier, bas DeVer been in control of La Star. - 0 The ALJ
stated further that during the usee ownership period, -usee was the
dominant partner. There is no evidence of SJI direction and
oversig9t over the extensive La Star activities which took
place.- 1 The ALJ concluded that:

[c) ontrary to La Star's contention, this was not a
situation in which the ineligible partner performed only
aministerial- tasks and the eligible partner did
everything else. In this case, ~ the ineligible
partner had -active input- and paX;~icipated in the
prosecution of La Star's application.

15. We affirmed the ALJ's conclusions, finding that the
record -amply demonstrate[d) that SJI does not control La Star

11 usee was pendtted to intervene in the La Star proceeding
as a party and was represented by its own counsel. ~ La Star
cellular Telepbone CPmgepy, 6 FCC Rcd 1245 (1991).

20

21

22

La Star I.D., 6 Fee Rcd at 6885.

14.&. at 6886.

14.&. (emphasis in original).

7
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•••• w23 We further concluded that Wto all appearances, USCC
controlled the applicant. w24 It is fram this factual background
that we examine the allegations that USCC misrepresented facts and
lacked candor in the La Star proceeding.

16. The Commission has consistently required its applicants
and licensees to be fully forthright and candid in their dealings
with the Commission. As the Commission'! Review Board stated in
Silver Star CormnmicatiQQl-AlbaDY. Inc., 2 there is a ·special duty
imposed upon PCC lictlDllees and applicants to go beyond merely
avoiding an affirmative misrepresentation, but to be fully
forthcoming as to all facts and information relevant to a matter
before the FCC, whether or not such information is particularly
elicited. w26 The United States Court of Appeals has recognized
this special duty imposed upon appliclDts to be fully candid. As
the Court stated in RIO General, Inc. v. FCC:

the Commission must rely heavily on the completeness and
accuracy of the submissions made to it, and its
applicants in turn have an affirmative duty to inform the
Coamission of the facts it needs in order to fulfill its
statutory mandate. This duty 017 candor is basic, and
well knoWD. (Citations omitted.)

Accordingly, we will examine the testimony by the USCC witnesses
against this standard.

17. While NOCGSA raises several instances in which it asserts
USCC witnesses either lacked candor or misrepresented facts, we are
examining in detail here only the allegations concerning Nelson'S
testimony about the La Star Management Coanittee. Prior to USCC' s
involvement in the New Orleans a~ication, SJI and Maxcell entered
into a Joint Venture Agreement. When USCC assumed Maxcell' s
interest in La Star, it took Maxcell's position under the Joint
Venture Agreement. The Joint Venture Agreement outlined the duties

23 La Star Reconsideration Order, 7 PCC Rcd at 3764.

24 Is:L.. at 3766.

Is:L.. at 6349.

25 3 PCC Rcd 6342 (Rev. Bd. 1988), afr'd in part. rev'd in
part on other qroundl, 6 PCC Rcd 6905 (1991) (Chainnan Sikes
dissenting). ~ &lag 47 C.F.R. 5 1.17.

26

27 RXO General. IRe. y. reC, 670 F.2d 215, 232 (D.C. Cir.
1981), ~. denied, 456 U.S. 927 and 457 U.S. 1119 (1982).

21 A copy of the Joint Venture Agreement is found at La Star
Ex. 12 , Att. B.

8
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and responsibilities of each party to the Agreement. Among other
things, the Agreement called for the formation of a Management
Committee of five --*>era. 2 ' Three members of the La Star
Management Committee were to be appointed by SJI and the remaining
two appointed by usec.

18. USCC president and member of the La Star Management
Committee, Donald Nelson, in his written statement submitted as a
part of La Star I s direct case, swore that the Management Committee
controlled the affairs of La Star. Specifically, Nelson testified:
·Since my appointment to the Management Ccamittee in August, 1987,
I have always acted on the belief that La Star I s Management
Committee is controlled by the three IDBIbers appointed by SJI
Cellular. I &m3iot aware of a single instance where that has not
been the case. W Nelson further stated:

I conferred with the SJI Cellular members of the
Management Committee only when a particular issue facing
the venture required a j oint effort to resolve. For
example, when x.. Star was eagaged in settlement
negotiations with New Orleans CGSA, Inc. (NOCGSA), La
Star needed to develop a settlement proposal to present
to NOCGSA. Because of the wide variety of possible
settlement optiODll and the different perspectives of the
two venturers, a telephone conference was held. . . .

All participation by OSCC in the activities of La Star
was at the specific requesf1 of SJI Cellular or the
Management Committee . . . .

19. A reading of Nelson's written testimony gives the
appearance that the La Star Management Committee, which was UDder
SJI's direction, was controlling the actions of La Star. Nelson's
oral testimony, however, paints a different picture. Par instance,
under cross examination Nelson admitted that the Management
Committee never fO%1ll&lly voted on any matter and indeed never held
telephone conferences:

MR.. TOLLIN: 32 Was there ever an official vote taken,
that you could remember, of the Management Committee?

2' Article IV of the Joint Venture Agreement deals with the
formation of the Management Committee.·~~ at pp.7-10.

30

31

~ La Star Ex. 15, p.2.

~ iJL., at pp.3-4.

32 L. Andrew Tollin was counsel representing NOCGSA in the
La Star proceeding. ,



MR. NELSON: By an ·otticial vote,· do you mean --

MR. TOLLIN: A vote. Do you ever r..-aber a conference
call in which all Management COIlIIIlittee members were
present or a personal meeting in which there was a vote
taken?

MR. NELSON: No. 33

20. PurthenllOre, Nelson's t ••t~ny under cross examination
conflicts with the statement in the written exhibit that the
Management Committee directed Nelson 1 s actions in La Star. The
following exchange is illustrative:

MR. TOLLIN: Well, I'd like to know the basis for your
statement that you were directed by the Management
Committee, for instance. Why don't you give me an
example of that?

MIL NELSON: I would get a call frail Mr. Belendiuk34 who
would indicate that we were being requested to provide
such information.

JUDGE CHACBXIN: Did you ever receive a specific request
from SJI Cellular or the Management Committee?

MR. NELSON: I ~on' t recall a specific . 35

Moreover, the record shows that after usce acquired its interest
in La Star, the Management COIlIIIlittee only mei once shortly after
usce's acquisition of Maxcell 's interest.' The Management
Camnittee never "t as a whole in person or over the telephone
again tbereafter. _

21. Additionally, during recross examination, Nelson's
testimony sbowed an even more limited role of the La Star
Management Committee:

MR. TOLLIN: You said there was really no need for any
Management Caamittee telephone conferences or actual

33 Tr. at 1443 (footnote added).

Tr. at 1448-49 (footnote added).

the
34 Artbur V. Belendiuk was counsel

La Star proceeding.

35

representing La Star in

3'
3'7

La Star Ex. 12, p. 7.

La Star I.D., 6 PCC Red at 6866.
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meetings. Isn't it true during the period you owned the
stock of STAR - - when I'm speaking of •owned" - - ·you
owned,· I'm speaking of O.S. Cellular -- that there were
decisions that had to be made about the contents of the
October filing, decisions that had to be made with regard
to the contents of your interim application, decisions
that had to be ..de with regard to the appeal of the
NOOGSA interim operating authority that was granted to
it by the Commission after the La Star application was
reinstated, aDd wasn't there really a need to have a
full-blown Management Committee telephone conference call
when you amended the agreement?

MR. MILLER:" Your Honor, I counted at least five
questions there, and I don't know how the witness could
possibly answer them.

JUDGE CHACHltIN: Well, we can go one by one.

MR. TOLLIN: Let's go one by one. Let's start with the
October filing.

Were there not decisions that bad to be made as to
the contents of those filings and the direction that you
were going to go in?

MR. NELSON: No.

MR. TOLLIN: No decisions? And how about any decisions
with regard to the interim filing?

MR. NELSON: No.

MR. TOLLIN: No decisions with regard to whether to
appeal the Commission's grant of interim operating
authority to NOOGSA during the course of this proceeding?

MR. NELSON: No.

MR. TOLLIN: And no decision needed to be made as to
amending the agreement?

MR. NELSON: No. My counsel had worked on that.

JIm. TOLLIN: No decision needed to be made as to what you
were going to do with the expenses that you had been
incurring?

,. Herbert D. Miller, Jr., was counsel representing usee in
the La Star proceeding.

11



MR. NELSON: No.

MR. TOLLIN: And how the expenses were going to be deal t
with?

MR. NELSON: No. 3
'

22. OSCC denies that Nelson's testimony misrepresented facts
or lacked candor. Specifically, USCC disputes that Nelson 's
written testimony implies that Nelson was controlled by the
Management Committee. Instead, claims OSCC, Nelson, in his written
statement, characterized his involvement in the La Star Management
COII'IIlittee as only agreeing to what La Star couns~l, Arthur
Belendiuk, had told him that SJI bad proposed to do. 4 In this
regard Nelson swore in his written statement:

My usual contact regarding La Star JMtters was La Star's
counsel, Mr. Belendiuk. Generally, I would receive a
telephone call frmn Mr. Belendiuk and he would advise me
of a need for La Star to take same action. Most of the
calls involved a proposed course of action to be taken
in the La Star litigation, e.g., the need to file an
appeal. I understood that he bad first spoken to someone
at SJI Cellular and that the c~fse of action had already
been approved by SJI Cellular.

Nelson stated further that:

In these circumstances, I did not believe that my
approval was necessary, since three members of the
Management Committee had already given their approval.
I was satisfied being kept informed as to how the
prosecution of La Star's application was proceeding, and
never objected to any such course of action. 42

USCC states that because Nelson would get his ·marching orders·
fram La Star's counsel and not the Management Committee itself,
there were no misrepresentations in Nelson's testimony.

23. However, Nelson became sCDewbat evasive when questioned
about the basis of bis statement that his vote was unnecessary
because the SJI members had already approved of an action. The ALJ

3t Tr. at 1473-75 (footnote added).

40
~ USCC Reply to the Proposed Findings and Conclusions

of NOOGSA, pp. 27-30.

41

42

La Star Ex. 15, p.3.

Sn .iJL., at p.3.
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questioned Nelson as follows:

JUDGE CHACHltIN: What do you mean there, in the same
paragraph - - now you've stated that. the basis of your
understanding is your belief that Mr. Belendiuk had
spoken to someone from SJI.

Then, you make the statement in the same paragraph,
• I did not believe that my approval was necessary, since
three members of the Management Committee had already
given their approval.-

Now, what's the basis for your belief that
members of the Management Committee had given
approval to this course of action, if your
discussion was with Mr. Belendiuk?

MR.. NELSON: In our discussion our words would say,
-Well, I have talked with the people in Louisiana,- and
they have three votes, we had two votes, it was their
decision.

JUDGE CHACHltIN: Now, wait a minute. bid you - - why
didn't you just convene in a fonal or an info:anal
meeting of the Management Cc:mDittee and take up the
matter, isn't that what the Management Committee was for?

MIL NELSON: As I've stated, they had three votes, we had
two votes --

JUDGE CHACHltIN: There was no voting taken in this
matter. You said all that happened was that you - - that
Mr. Belendiuk indicated to you that he had spoken to
someone -- sameone, I say, at SJI Cellular.

Then, the next sentence you say, -Three members of
the Management Ccamittee. - Now, what's the basis for
your statement that three members of the Management
Committee had given their approval?

There was no meeting of the Management Committee,
informal or formal, so what is the basis for your
statement?

MR.. NELSON: The cCIIIIIUDicatioDIJ that Mr. Belendiuk had
that they had been - - this was the direction and this was
the way they were recommending we go.

JUDGE CHACHltIN: You were a member of the Management
Committee, sir. There was no meeting held with the
Management Committee on this matter, was there?

13



MR.. NELSON: Which matter?

JUDGE CHACHltIN: The matter you are referring to in this
paragraph concerning course of action to be taken with
regard to La Star litigation, e.g., the need to file an
apPeal.

ADd then you state that you understand that Mr.
Belendiuk had spoken to someone at SJI Cellular and the
course of action bad already been approved by SJI, and
then you go on to say, -In these circumstances I did not
believe my approval was necessary, since three members
of the Management Committee had already given their
approval.-

Is it your testimony that Mr. Belendiuk told you
that a vote had been taken by three members of the
Management Committee and they had given their approval,
is that your testimony?

MR.. NELSON: No.

JUDGE CHACHlaN: In fact, there had not been a meeting
of the Management Committee, had there?

MR.. NELSON: (No response.)

JUDGE CHACHltIN: My question, sir, is: If there was a
Management Committee, and the purpose of the Management
Committee was to act on behalf of SJI, why, when you
dealt with theae matters, did you not convene a meeting
of the Management Committee and take a vote on these
matters?

MR.. NELSON: When we discussed it I was in support of
what the direction was.

JUDGE CHACHltIN: That is not my question, sir. My
question is: There was a M&nage.ent Committee, wasn't
the Management Committee supposed to take up matters
involving SJI, isn't that the purpose of it?

MR.. NELSON: (No response.)

JUDGE CBACHltIN: What was the purpose of the Management
CCIIIIIlittee, if it vasn' t to take up matters such as
questions whether to appeal or not, what was the purpose
of the Management Committee?

MR.. NELSON: When it was developed it was to be the
Management Committee as the OPerations of the market.

14
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JUDGE CHACHltIN: Well, then, you I re saying that the
Management Committee was not of any function prior to the
actual grant of the application, is that your testimony?

MR.. NELSON: No.

JUDGE CHACHXIN: Well, you just said so. You said it
was

MR.. NELSON: No.

JUDGE CHACHXIN: -- developed for the purpose of taking
care of the cellular system after it was in the market.

Now 1 1 m asking you, what was the purpose of the
Management Committee prior to the grant of an
application?

MR.. NELSON: There bad been time that had gone on, Your
Honor.

JUDGE CHACHlCIN: Pardon me?

MR.. NELSON: There bad been quite a bit of time that had
gone on, and the original approach of the Management
Committee was to build and manage the market. In the
intervening activity, these legal activities had
occurred, and we were handling thea business via
telephone.

JUDGE CHACHXIN: My question is, sir: As I am aware of
it there was only one informal conference call between
the members of the Management Ca-ittee. Now, what was
the purpose of the Management Cc:mnittee prior to the time
of a grant, did it bave any purpose?

MR.. NELSON: Yes.

JUDGE CHACHltIN: What was .its purpose?

MR.. NELSON: To agree on the course of the action for the
obtaining of the construction per.mit.

JUDGE CHACHltIN: Could you tell me why you didn I t - - a
Management Committee meeting was not convened to
determine whether or not you should take an appeal? Did
you consider the question of taking an appeal an
important action of La Star?

MR.. NELSON: If your question is within United States
Cellular --

15



JUDGE CHACHJCIN: No, I'm talkiDg about as tar as La Star
venture is concerned. Was the question ot whether you
would take an appeal trom the commission's decision, did
you consider it to be an important matter?

MR. NELSON: Yes.

JUDGE CHACHJCIN: Why wasn't a Management Committee
meeting convened on that?

MR. NELSON:
direction.

We were all in support of. the same

JUDGE CHA~: The question is: Why wasn't a
Management CCXIIIlittee meetiDg cODVeDed, since that was the
purpose of the Management CCIIIIIlittee, at which a vote was
taken?

MR.. NELSON: I don't know, sir.

JUDGE CHACBXIN: So, you have no basis, in tact, for
stating that three members of the NaDagement Committee
had already given their approval, since you had not
discussed this _tter with any lllalbers of the Management
Committee, is that correct?

MR.. NELSON: . I had not diSCU8Sect it with the Management
Committee, but I had tbat into%1D&tion trom Mr. Belendiuk.

JUDGE CHACHltIN: Mr. Belendiuk told you a meeting of the
Management Committee bad been held, in which three had
voted for this proposition, is that your testimony?

MR.. MILLER: EXcuse me, Your Bonor, that's not his
testimony. Be does not say that there WilS a meeting, he
said tbat there were three members of the Management
Ccmnit tee who had --

JUDGE CHACHltIN: Who had already given their approval.
Now, did Mr. Belendiuk tell you that three members of the
Management Committee had already given their approval?

MR.. NELSON: Yes.

JUDGE CHACHJaN: Be told that in those words?

MR.. NELSON: That's what I recall.

JUDGE CHACHJCIN: Did he say what - - when they had given
their approval and what manner they given their approval?

16
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MR.. NELSON: No, not that I recall.·3

24. La Star cOUDllel, Mr. Belendiuk, states his involvement
in a slightly differeDt manner. Prior to the calling of any
witneases, there was a discussion on the record of whether Mr.
Belendiuk would need to be called as a witness. Mr. Belendiuk
characterized his involvement as follows:

MR. • BELENDIUK: ... I - - I I ve not made any - - I have
not made a siDgle decision for La Star other than very
minor ones such as requesting motions for extension of
time and such like that.

Bach significant decision tbat bas - - that has had
to be made or any decision as to whether to continue
litigation or to file a motion to enlarge or anything
along those lines has always been made by consultation
with at l~st one of the principals of the Management
ecmmittee.

25. The ALJ upon examining the record, however, stated about
Belendiukls participation that -there is no record evidence of a
Management eODlDittee meeting delegating any authority to·
Belendiuk. _.5 The ALJ atated further that -there is no evidence in
the record which eVeD auggests that SJI was orchestrating and
overseeing counsel's activities, or, for that matter, was even
aware of. the many actilities engaged in by usee and its employees
on behalf of La Star.· The ALJ concluded that:

the evidence suggests that counsel was, throughout the
relevant period, more the agent of the ineligible
partner, than the agent of SJI. La Star might have a
more stronger [aic] agency argument if it had chosen
counsel used by SJI for other cellular matters. In sum,
it does not follow fram the fact that Belendiuk is La
Starls counsel that he is SJII, agent or that his
actions can be attributed thereto. 7

26. We affirmed this finding of the administrative law judge.
We reached the conclusion that:

.3 Tr. at 1379-86.

44 Tr. at 755.

.5 W. Star I .D, , 6 FCC Rcd at 6887.

46 I4.r..
47 I4.r..
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[SJI claims that it] unilaterally controlled La Star by
means of instructions to USCC that were conveyed to usce
by attorney Belenc1iuk. The record does not, however,
support this claim. . . . La Star fails to cite any
evidence - - beyond geDeralized, self -serving claims - - to
support the conteDtion that SJI supervised Belendiuk.
Rather, the documentary evidence and the specific
testimony of the witnesses describes circumstances in
which, to all appearances, Belendiuk was USCC' s attornl~
and USCC supervised the prosecution of the application.

Therefore, record evidence contradicts Nelson's written direct
testimony that he relied on what Belendiuk had told him with regard
to courses of action that had alretfy been approved by SJI Cellular
through the Management Committee.

27. We have examined the allegations against USCC in light
of the standards for designating a hearing issue. ~ Astroline
Communications Limited Partnership y. rec, 857 F.2d 1556, 1561-62
(D.C. Cir. 1988); 47 U.S.C. 55 309 (d), 309 (e). When we examine the
record we find that there is a sub8tantial and material question
of fact as to whether Nelson engaged in misrepresentation·and was
not fully forthright and candid in his testimony about the
Management Committee.

28. As shown above, Nelson's written testimony refers to the
control exercised by the La Star NaDag~t Carmittee. For
instance, Nelson'S direct case exhibit states that he had -always
acted on the belief that La Star's Management Ccmmittee is
controlled by the three members appointed by SJI Cellular. [And
that he wasJo not aware of a single instance where that had not been
the case. - But also as shown above, the Management Committee
served little purpose. Pran the tiae that OSCC acquired its
interest in La Star, the Management Ca.mittee only met once. The
Management Committee did not discuss the October 1987 amendment
filed by USCC to La Star's application, did not discuss the
application for interim operation, did not discuss whether to

La Star ReConsideration Order, 7 FCC Rcd at 3765.

<It Additionally, Potosi eoqany, in its Opposition ·to osee's
Petition to Delete or Nullify the Bffect of Pootnote. Three,
proffers evidence which contradicts Belendiuk's role as depicted
by Nelson. Potosi offers affidavits fram its principals who dealt
with Nelson and Belendiuk over a proposed 39 c1Bu contour extension
in La Star's application for interim authority. The discussions
culminated, according to Potosi, with Belendiuk stating that he
would have to call Nelson (as opposed to the three SJI members) for
a decision.

50 La Star Ex. 15, p.2.
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appeal the grant of intertm authority to ROCGSA, did not discuss
the amendments made to the Joint Venture Agre~nt, and did not
discuss the expenses being incurred by OSCC. Nonetheless,
Nelson's written t.stt.any makes several references to the control
exercised by the Management Committee over La Star's operations,
and Nelson told the ALJ that the Management Committee's purpose was
-[tlo agree on thes course of the action for obtaining a
construction permit." 2

29. Moreover, Nelson's written testimony that he would confer
with SJI -when a particular issue facing the venture required a
joint efiirt to resolve- and citiDg an example of such an
instance, gives the distinct impression that Nelson had conferred
with the SJI members of the Management Committee more than once.
The facts, as noted above, do not support this inference.

30. Based on the above, we believe a question exists as to
whether Nelson was fully candid and truthful on the functioning of
the Management Committee. Nelson'S testimony does not disclose
that the Management Committee only met once and that there were
never any votes taken. Accordingly, we believe a question exists
as to whether Nelson was attempting to mislead the Commission as
to the functions of the Management Committee.

31. OSCC's expl&D&tion of Nelson's testimony does not suffice
to resolve the questicm. We do not agree with OSCC's clatms that
Nelson's testimony only stands for the proposition that Nelson
received all of his "_rebing orders· fram Mr. Belendiuk. This·
evidence weighed against Belendiuk's exchange on the record raises
a material and substantial question of fact as to Nelson's
veracity. For instance, Mr. Belendiuk stated that he always
consulted ·with at least one of the principals of the Management
Commit tee. •5 This calls into question Nelson's testimony that Mr.
Belendiuk always spole to the three SJI members before consulting
with Nelson at OSCC.

32. Therefore, we believe that • substantial and material
question of fact exists as to whether Nelson'S testimony about his
dealings with La Star counsel, Mr. Belendiuk, was fully candid or
truthful. There does not appear to be any record evidence to
support Nelson'S understanding that Belendiuk had obtained prior

51 Tr. at 1473-75.

52 Tr. at 1384.

53 La Star Ex. 15, pp. 3-4.

54 Tr. at 755.

55 Tr. at 1386.
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approval from SJI Management CQllllllittee melllbers. Whereas Nelson
testified that Belendiuk told him that he (Belendiuk) obtained the
votes of the SJI members before calling him (Nelson), if Nelson was
aware that Mr. BeleDdiuk did not always speak with the three SJI
Management Committee members, his testimony is untruthful. There
is contradictory evidence in the record on this matter. Nelsonls
testimony itself is contradictory; on the one hand, Nelson stated
that Mr. Belendiuk did not tell him (Ne\ton) that a vote had been
taken of the SJI members on any issue. In the same colloquy,
however, he stated that Mr. Belendiuk had told h~ that the three
SJI members voted on whatever issue was at hand. 7 This latter
testimony cannot be reconciled with Mr. Belendiuk's statement that
he always spoke with at least .QM member of the Management
Committee.

33. There are apparent contradictions in the record itself.
We therefore cannot resolve the issue of whether Nelson Is testimony
was fully truthful and candid. We believe that a substantial and
material question of fact exists as to USCCls character in the ~
~ proceeding. Nelson and USCC bad every incentive to suggest
that USCC was not in cantrol; thus, there is a strong reason to
believe that any iDcansistencies and misstatements by Nelson were
intentional. If usec atsrepresented facts or lacked candor, this
calls into question USCC's, and its parent TOS's, qualifications
to be Commission licenaees. Accordingly, appropriate issues are
designated herein. Purther.more, because we have determined that
a substantial and material question of fact exists whether TOS is
qualified to be a Commission licensee, we are setting aside the
grant issued to TOS in the Wisconsin 8 RSA. We note that TOS has
commenced service in this market, and to preserve continuity of
this slr-:ice, we will allow TOS to continue operating on an interim
basis. a.u. La Star cellular Telephone Co" 4 FCC Red 3777 (1989),
aft'd sub nam., La Star Cellular Telephone Co. v. PCC, 899 F.2d
1233 (D.C. Cir. 1990); 47 C.P.R. 22.32(g).

34. NOCGSA, as well as other parties commenting on USCC IS
Petition to Delete or Nullify the Effect of Footnote Three, 51
allege that no further proceedings are necessary because the
misrepresentations and lack of candor were made on the record and
that the Commission need only use the record to make a

5'
57

Tr. at 1381-82.

Tr. at 1385-86.

51 TOS 8hall be permitted to continue operating on an
interim basis until the question of its qualifications is resolved.

51 P 'c "Opp i'otOS1 OIIIpany 1n 1ts os t10n to OSCCI s Petition, does
state that it believes that a qualifications hearing appears to be
unavoidable. ~ Potosi Companyls Opposition to Petition at 2.

20



61

~--

determination of wrongdoing by usee. we do not agree. Because it
is not clear from the record that usee necessarily engaged in
misrepresentation or lack of c8igor, we believe a further hearing
on this issue is appropriate. Therefore, we cannot make a
determination that usee made intentional Milrepresentations based
on only the existing record now before us.

35. Additionally, although we only discuss Nelson's testimony
about the functions of the La Star Management Committee herein, we
will not limit the trier of fact to examine this issue only. We
outline that subject only as an example of substantial and material
questions of fact which exist as to wbether usee lacked candor or
misrepresented facts to the eOl'llllission. We believe that the
presiding administrative law judge sbould be given authority to
examine all of usee's conduct during tbe La Star proceeding and not
be l~ited to the single instance described here.

36. Because we herein decide that a substantial and material
question of fact exists as to usee's character in the La Star
proceeding, we deny usee's Petition to Delete or Nullify the Effect
of Footnote Three.

37. Section 503 (b) (6) (B) of the Communications Act of 1934
prohibits us from imposing a forfeiture penalty on common carriers
for violations occurring more thaD one year prior to the issuance
of the notice of apparent liability. Nelson's written direct
statement was submitted to the Commission on September 18, 1990,
Nelson testified orally on January 24, 1991, and other usee
officials also testified more than one year ago. Therefore, we are
prohibited from imposing a forfeiture penalty on usee if its
statements made prior to and at tbe bearing were not candid or
truthful. However, if it is determined that usee lacked candor or
misrepresented facts -in its subsequent pleadings filed within a
year of this Order, ~, the PetitiOD to Delete or Nullify the
Effect of Footnote Three, the presiding ALJ could determine that
usee or TOS has violated Section 1.17 of the Commission's Rules and
impose forfeiture up to the statutory maximum.

60 Comcare RIO Geperal. Inc. v. FCC, 670 F.2d at 235
(Disqualification for lack of candor during hearing upheld although
no separately designated issue wbere, ipter AliA, tbe conduct -is
of such a blatant and unacceptable dimension that its existence
cannot be denied.-)

We note that the Bureau has been conditioning all grants
to TOS, or any of its subsidiaries, of licenses for new facilities,
modification of facilities, and consent to acquire licensed
facilities by assigument or transfer upon to the final resolution
of the issues mentioned in footnote 3. Any further grants to these
entities will also be conditioned on the outcome of this
proceeding.
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38. We believe that becau.e NOCGSA was a party to the La Star
proceeding and pos••••e. knowledge of the facts and circumstances
of the La Star proce.ding, NOCGSA .hould be made a party to the
instant proceeding. We believe that NOCGSA' s knowledge of the 1&
itAx proceeding. will further the adduction of evidence in this
proceeding. We note further that NOCGSA, through its sister
company, Louisiana CGSA, Inc., has continued to assert its rights
in .eeking a re.olution of the character issues by filing a
response to USCC'. Petition to Delete or NUllify the Effect of
Footnote Three. The .ettling partn.rs, as petitioners in this
proceeding, will also be made parties. We recognize that various
other parties have rai.ed footnote three i ••ues against either usee
or TDS in other proce.dings. Any of those other parties which have
pending petitions alleging these character issues may file a
petition to intervene in this proceeding pursuant to Section 1.223
of the Commission's Rules.

:I:II. ORDDDG CLAUSBS

39. Accordingly, IT IS ORDERED that the Application for
Review filed by Century Cellunet, IDc., Jlt. &l.... IS HEREBY DENIED to
the extent indicated herein.

40. IT IS P'C'RTHBR ORDBRBD that the Contingent Application for
Review filed by Telephone and Data Sy.tems, Inc., IS HEREBY GRANTED
to the extent indicated herein.

41. IT IS FORTDR ORDERED that the grant of the Block B
cellular authorization to Telephone and Data Systems, Inc. in the
Wisconsin 8 Rural Service Area IS SET ASmE.

42. IT IS FOR.~ ORDERED that IN IBkIM Atrl'HORITY IS GRANTED
to Telephone and Data Sy.tems, Inc. to continue operating in the
Wisconsin 8 Rural Service Area.

43. IT IS FURTBBR ORDERED that the Petition to Delete or
Nullify the Effect of Pootnote Three filed by the United States
Cellular Corporation IS HEREBY DENIED.

44. IT IS FtJR'I"BBR ORDERED that pur.uant to Section 309 of the
Communications Act of 1934, 47 U.S.C. S 309, the captioned
application IS DESIGNATED POR HEARING on the following issues:

(1) To determine whether United States Cellular
Corporation mi.repre.ented fact. to the Coamission,
lacked candor in it. dealing. with the Commission, or
attempted to misl.ad the COIIIIIIis8ion, and, in this regard,
whether United States Cellular Corporation has violated
Section 1.17 of the Commission's Rules, 47 C.F.R. § 1.17.

(2) To determine, based on the evidence adduced in issue
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1, above, whether Telephone aDd Data Systems, Inc.
possesses the requisite character qualifications to hold
the cellular Block B authorization for the Wisconsin 8
(Vernon) Rural Service Area and, accordingly, whether
grant of its application would serve the public interest,
convenience, and necessity.

45. IT IS FURTHER ORDERED that the hearing shall be held at
a time and place and before an Administrative Law Judge to be
specif~~d in a subsequent Order.

46. IT IS FURTHER ORDERED that Century Cellunet, Inc., ~
&1...., Telephone and Data Systems, Inc., United States Cellular
Corporation, New Orle&D8 OGSA, Inc., and the Chief, Common Carrier
Bureau, are made parties to this proceeding. The applicants and
parties may avail th_elves of an opportunity to be heard by
filing written notices of appearance under Section 1.221 of the
Commission'S Rules, 47 C.F.R~ § 1.221, within 20 days of the
mailing of this Order by the Secretary of the Commission. The
notice and other expedited procedures of Section 1.822(b) of the
Commission's Rules, 47 C.P.R. § 1.822(b), shall not apply in this
case.

47. IT IS FURTHER ORDBRBD, pursuant to Section 309(e) of the
Communications Act of 1934,47 U.S.C. S 309(e), that the burden of
proceeding with the introduction of evidence and the burden of
proof shall be upon Telephone and Data Systems, Inc. and United
States Cellular Corporation. We are .0 a.signing the burdens of
going forward with the evidence and proof because Telephone and
Data Systems, Inc. and United States Cellular Corporation have the
particular knowledge of the specific events at issue in this
proceeding.

48. IT IS FURTHER ORDERED that it shall be determined,
pursuant to Section 503 (b) (3) of the Communications Act of 1934,
47 U.S.C. S 503 (b) (3), and Section 1.80(g) of the Coamission'8
Rules, 47 C.F.R. § 1.80(g), whether an ORDER OF FORFEITURE shall
be issued against either United States Cellular Corporation or
Telephone and Data Systems, Inc., in an amount not exceeding the
statutory maximum for violations of Section 1.17 of the
Commission's Rules, 47 C.P.R. S 1.17.

49. IT IS FURTHER ORDERED that in connection with the
possible forfeiture liability noted above, this document
constitutes notice pur8uant to SectioD 503 (b) (3) of the
Canm1nications Act of 1934, 47 U.S.C. S 503 (b) (3). The Commission
has determined that, in every ca8e desigDated for hearing involving
denial of an application for alleged violations which also came
within the purview of Section 503 (b) of the Communications Act, 47
U.S.C. S 503(b), it shall, as a matter of course, include this
forfeiture notice so as to maintain the fullest possible
flexibility of action. Accordingly, we stress that the inclusion
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of this notice is not to be taken as in auy way iDc1icating what the
initial or final disposition of this case should be.

50. The Secretary sball cause a summary of this Order to be
published in the Pederal Register.

FEDERAL COfKJNICATIONS COMMISSION

William F. CAton
ActiDg Secretary
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